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STATEMENT OF THE | SSUES

At issue in this proceeding is whether respondent, Departnent of
Envi ronnental Regul ati on (Departnent), has violated Section 120.535, Florida
Statutes, by the adoption of a policy, which neets the definition of a rule
under Section 120.52(16), Florida Statutes, w thout conplying with the
rul emaki ng procedures established by Section 120.54, Florida Statutes.



PRELI M NARY STATEMENT

This is a proceedi ng brought under the provisions of Section 120.535,
FLorida Statutes, seeking an adnministrative determ nation that the Departnment
has viol ated the provisions of Section 120.535(1), Florida Statutes, by adopting
a policy, which neets the definition of a rule, without conplying with the
rul emaki ng procedures established by law. The chall enged policy, as alleged in
par agraph 19 of the petition, purports to be as follows:

The Departnent has nade a policy

determ nation, which draws a distinction

bet ween "agricul tural stormmater discharges”
and ot her stormater di scharges regul ated by
Chapter 373, Florida Statutes, and the rule
promul gat ed pursuant thereto. The Departnent
has identified the Petitioners' discharges as
"agricultural stormater discharges” and has
subj ected the Petitioners to a set of rules
and criteria that the Departnent has not
adopted but which are apparently different
fromthe general stormwnater regul ations
adopt ed pursuant to Chapter 373, Florida

St at ut es.

At hearing, petitioners called DM ght R G aydon, Eric Livingston, John
Scott Benyon, Al exander Padva, and John Cox, as witnesses, and petitioners
exhibits 1-23 were received into evidence. 1/ The Departnent called Herbert
Zebruth as a witness, and its exhibits 1-7 were received into evidence.

The transcript of hearing was filed June 8, 1993, and the parties were
granted leave until June 18, 1993, to file proposed findings of fact. The
parties' proposals have been addressed in the appendix to this final order

FI NDI NGS OF FACT
The petitioners

1. Petitioners are special taxing districts and political subdivisions of
the State of Florida, which were created pursuant to Chapter 298, Florida
Statutes. The petitioners and their pertinent structures and operations were
aut hori zed by Chapter 298, Florida Statutes, for the purpose of providing
irrigation, drainage and flood protection for the | andowners within their
respective boundaries. In order to effect this purpose, the petitioners
designed and operate their water control structures to punp excess stormater
and surface water directly to Lake Okeechobee (the "Lake") in the case of East
Beach Water Control District (East Beach) and directly to the Rim Canal at the
southern end of the Lake in the case of South Shore Drainage District (South
Shore), East Shore Water Control District (East Shore), and South Florida
Conservancy District (South Florida).

2. East Beach covers a total area of approximately 6,542 acres | ocated
al ong the sout heast shore of the Lake. Approximately 75-80 percent of the I ands
contained within the District are used for agriculture, with nost of those | ands
pl anted i n sugarcane. The remaining 20-25 percent of the drainage area is
urbani zed. The urban area includes the City of Pahokee.



3. South Shore covers a total area of approximately 4,230 acres |ocated
along the RRm Canal at the south end of the Lake. Approximately 80-85 percent
of the lands contained within the District are used for agriculture, wth nost
of those | ands planted in sugarcane. The remaining 15-20 percent of the
drai nage area is urban and industrial. The urban area includes a portion of the
cities in South Bay, Lake Harbor, Bean City, South Shore Village, and sparsely
scattered home sites throughout the District.

4. East Shore covers a total area of approximately 8,136 acres | ocated
along the Rim Canal at the south end of the Lake. Wth the exception of |ands
devel oped as canal s, |evees, roads, and other service-related systens, the
entire district is used for agricultural purposes.

5. South Florida covers a total area of approximtely 32,754 acres |ocated
along the RRm Canal at the south end of the Lake with 28,649 acres located in
Pal m Beach County and 4,105 acres located in Hendry County. Approximately 85-90
percent of the land is used for agricultural purposes and the remai ning 10-15
percent is used for urban or industrial purposes. The City of Belle d ade
constitutes a major part of the urban |and with the remai nder situated around
the cities of South Bay, Lake Harbor and other scattered hone sites.

6. Here, the parties have stipulated that petitioners have standing to
mai ntain this chall enge.

Backgr ound

7. Before 1986, petitioners' discharges into the Lake had not been
regul ated by the respondent, Departnment of Environmental Regul ation
(Departnent).

8. In 1985 the Governor of the State of Florida issued Executive Order
Nurmber 86-150. This executive order observed that the Lake Ckeechobee Technica
Conmittee, fornmed to study water quality and water supply conditions in the
Lake, had found the Lake to be in danger of becom ng hypereutrophic because of
t he excessive amounts of nutrients, especially phosphorus, it was receiving, and
had recommended corrective actions to substantially reduce the nutrient |oad and
provide for long-termnonitoring, research and nmanagenment needs for the Lake.

To protect and preserve the Lake, the executive order directed, inter alia, that
the Departnment "bring all private and publically controlled backpunpi ng sources
into the | ake under permt review or under enforcenment for operating wthout a
permt."

9. Pursuant to that executive order, the Departnent, in concert wth
petitioners, began the process of regulating petitioners' discharges into the
Lake. The Departrment initially attenpted to have the petitioners enter into
consent orders; however, the petitioners objected to that concept. Utimately,
both the Departnent and petitioners agreed to the issuance of short-term
operating permts (TOPs) containing specific conditions ainmed at determ ning the
conposition of the discharges frompetitioners' systenms and at reducing the
pollution |oading into the Lake.

10. The TOPs, issued Decenber 30, 1986, and effective until Septenber 23,
1988, were issued pursuant to the Departnment's regulatory authority over
pol I uti on sources contained in Chapter 403, Florida Statutes, and Rule 17-4,

Fl orida Admi nistrative Code. 2/



11. Pertinent to this case, Section 403.088, Florida Statutes, provided,
and continues to provide, as follows:

403.088 Water pollution operation permts; tenporary permts;
condi tions--
(1) No person, without witten authorization
of the departnment, shall discharge into waters
within the state any waste which by itself or
in conmbination with the wastes or other
sources, reduces the quality of the receiving
wat ers below the classification established
for them. . .
(2)(a) Any person intending to discharge
wastes into the waters of the state shal
make application to the departnment for an
operation permt. Application shall be nade
on a formprescribed by the departnent and
shal | contain such information as the
departnent requires.
(b) If the departnent finds that the
proposed discharge will reduce the quality of
the receiving waters bel ow the classification
established for them it shall deny the
application and refuse to issue a permt. .
(3)(a) A person who does not qualify for an
operation permt or has been denied an
operation permt under paragraph (b) of
subsection (2) may apply to the departnment
for a tenporary operation permt
(c) After consideration of the application
any additional information furnished, and al
witten objections submtted, the departnment
shal |l grant or deny a tenporary operation
permt. No tenporary permit shall be granted
by the departnment unless it affirmatively
finds:
1. The proposed discharge does not qualify
for an operation permt;
2. The applicant is constructing, installing,
or placing into operation, or has submtted
pl ans and reasonabl e schedul es of
constructing, installing or placing into
operation, an approved pollution abatenent
facility or alternate waste di sposal system
or that the applicant has a waste for which
no feasi ble and acceptabl e nethod of treatnent
or disposal is known or recognized but is
maki ng a bona fide effort through research and
ot her nmeans to discover and inplenent such a
nmet hod;
3. The applicant needs perm ssion to pollute
the waters within the state for a period of
ti me necessary to conplete research, planning,
construction, installation, or operation of an
approved and acceptabl e pollution abat enment
facility or alternate waste di sposal system



And, Secti
foll ows:

4. There is no present, reasonable,
alternative neans of disposing of the waste
other than by discharging it into the waters
of the state;

5. The denial of a tenporary operation perm:t
woul d work an extreme hardshi p upon the
applicant;

6. The granting of a tenporary operation
permt will be in the public interest; or

7. The discharge will not be unreasonably
destructive to the quality of the receiving

wat er s.
(d) A tenporary operation permt issued
shal |

1. Specify the manner, nature, volune, and
frequency of the discharge permtted,;

2. Require the proper operation and

mai nt enance of any interimor tenporary

pol luti on abatenent facility or system
required by the departnent as a condition of
the permt;

3. Require the permtholder to maintain such
nmoni tori ng equi pnent and make and file such
records and reports as the departnent deens
necessary to ensure conpliance with the terns
of the permt and to evaluate the effect of

t he di scharge upon the receiving waters;

4. Be valid only for the period of tinme
necessary for the permt holder to place into
operation the facility, system or nethod
contenplated in his application as determ ned
by the departnent; and

5. Contain other requirenents and
restrictions which the departnment deens
necessary and desirable to protect the quality
of the receiving waters and pronote the public
i nterest.

on 403.927, Florida Statutes, provided, and continues to provide,

403. 927 Use of water in farm ng and forestry
activities.--

(1) . . . it is the intent of the Legislature
to provide for the construction and operation
of agricultural water managenent systens under
authority granted to water managenent
districts and to control, by the departnment or
by del egation of authority to water nanagenent
districts, the ultimte discharge from

agricul tural water managenent systens.

as



(2) . . . The departnment may require a
stormmvater pernmit or appropriate di scharge
permt at the ultinmte point of discharge from
an agricultural water nanagenent systemor a
group of connected agricultural water
managenment systens.

(4) As used in this section, the term

* Kk %

(b) "Agricultural water managenent systens"
means farmng and forestry water managenent or
irrigation systenms and farm ponds which are
permtted pursuant to chapter 373 or which are
exenpt fromthe permtting provisions of that
chapter.

The agricul tural water managenent systens owned and operated by petitioners fal
within the definition of "agricultural water managenent systens" set forth in
Section 403.927(4)(b), Florida Statutes.

12. Consistent with the provisions of Section 403.088, Florida Statutes,
Rule 17-4.070(1), Florida Adm nistrative Code, provides:

(1) A permt shall be issued to the applicant
upon such conditions as the Departnent may
direct, only if the applicant affirmatively
provi des the Departnment with reasonabl e
assurance based on plans, test results,
installation of pollution control equipnent,
or other information, that the construction
expansi on, nodification, operation, or
activity of the installation will not

di scharge, emt or cause pollution in
contraventi on of Departnent standards or
rules. However, for discharges of wastes to
water, the Departnment may issue tenporary
operation permts under the criteria set forth
in Section 403.088(3), F.S.

Chapter 17-4, Florida Administrative Code, further delineates the specific
procedures to obtain permts and the specific standards for issuing and denying
permts.

13. In July 1988, petitioners applied for an extension of their TOPs. The
monthly water quality nonitoring data petitioners had subnitted to the
Departnment refl ected, however, that the discharges frompetitioners' systens
were in contravention of the Department's rules and standards. Accordingly,
since petitioners had not met the obligations set forth in the TOPs, the
Department advi sed petitioners that the TOPs woul d not be extended and that they
were required to apply for new operating permts.



The new permt applications

14. Following the Departnent's refusal to extend the TOPs, petitioners
filed applications for operating permts for their discharges, and the
Departnent, consistent with its previous reviews, undertook its review pursuant
to Chapter 403, Florida Statutes, and Chapter 17-4, Florida Adm nistrative Code.
Effective July 1, 1989, however, Part IV of Chapter 373, Florida Statutes, was
anended with regard to, inter alia, the definition of stormater managenent
systens so as to include punped di scharges such as petitioners.

15. Further, pertinent to this case, Part |V of Chapter 373 provided:

373.416 Permts for maintenance or
operation- -

(1) . . . the governing board or depart nment
may require such permts and i npose such
reasonabl e conditions as are necessary to
assure that the operation or naintenance of
any stormater nmanagenent system dam

i mpoundnent, reservoir, appurtenant work, or
works will conply with the provisions of this
part and applicable rules promul gated thereto,
will not be inconsistent with the overal
objectives of the district, and will not be
harnful to the water resources of the
district.

373.418 Rul emaki ng; preservation of existing
aut hority.--
(1) It is the intent of the Legislature that
st ormnvat er nanagenent systens be regul at ed
under this part incorporating all of existing
requi renents contained in or adopted pursuant
to chapters 373 and 403. Neither the
department nor governing boards are linmted
or prohibited from anendi ng any regul atory
requi renent applicable to stormater
managenment systens in accordance with the
provisions of this part. It is further the
intent of the Legislature that all current
exenptions under chapters 373 and 403 shal
remain in full force and effect and that this
act shall not be construed to renove or alter
t hese exenpti ons.
(2) In order to preserve existing
requi renents, all rules of the department or
governi ng boards existing on July 1, 1989,
shal | be applicable to stornmater
managenment systenms and continue in full force
and effect unl ess anended or replaced by
future rul enaking in accordance with this
part.

16. Upon the anendnent of Part 1V, Chapter 373, Florida Statutes,
petitioners anended their pending applications to reflect their desire that the
applications be processed pursuant to the newy anended provisions of Part 1V,
Chapter 373, as they relate to stormnater managenent systens. The Departnent,



acknow edgi ng the anmendnments to chapter 373, processed the applications
accordi ngly; however, in view of the provisions of section 373.418(1) which
"incorporat[ed] all of the existing requirenents contained in or adopted
pursuant to chapters 373 and 403," the Departnent did not in fact change the
standards by which these applications were reviewed, to wit: Chapter 403,
Florida Statutes, and Chapter 17-4, Florida Adm nistrative Code.

17. On March 14, 1991, the Department issued a notice of permt denial to
each petitioner. 1In each of the denials, the Departnment noted the provisions of
Section 373.416(1), Florida Statutes, ["the . . . departnent may require such
permts and i npose such reasonabl e conditions as are necessary to assure that
the operation . . . of any stormwater system. . . will conply with the
provisions of this part and applicable rules pronmulgated thereto . . . and wll
not be harnful to the water resources of the district"] and Section 373.418(1),
Florida Statutes, ["incorporating all of existing requirenents contained in or
adopt ed pursuant to chapters 373 and 403"], and concluded that the applications
shoul d be denied for the foll ow ng reasons:

The Departnent has conpleted its review of the
subj ect application, supporting docunments and
t he di scharge nonitoring reports submtted by
the applicant as required by Departnent Permt
NO |1T50- 125678. Based on this reviewthe
Department has nade the determ nation that the
applicant has failed to provide reasonabl e
assurances that the discharge fromthe

agricul tural stornmnater managenent system
proposed by the applicant will be in
conpliance with the aforenentioned sections of
Chapter 373, F.S. and the Cass | Surface
Water Quality Standards adopted by the

Depart ment pursuant to Chapter 403.061, F.S
and contained in Section 17-302.540, F. A C
and the Antidegradation Policy for Surface
Water Quality contained in Section
17-302.300(3), F.AC

18. The Departnent's action is facially consistent with the provisions of
chapter 373, and chapter 403 incorporated therein, as well as the existing rules
adopt ed pursuant to such chapters which require, whether the system be exenpt or
not, that discharges conply with state water quality standards. See e.g.
Sections 373.416, 373.418, 403.088 and 403.927, Florida Statutes, and Rules 17-
4.070(1), 17-25.060, 17-25.080, and Chapter 40E-4,

Fl orida Adm ni strati ve Code.

19. Availing thensel ves of the point of entry accorded by the notice of
permt denial, petitioners filed a request for adm nistrative hearing, pursuant
to Section 120.57, Florida Statutes, to contest the denial of their
applications. Such proceedings are currently pending before the D vision of
Admi ni strative Hearings, but distinct fromthis proceedi ng under Section
120. 535, Florida Statutes.



The Section 120.535 chal |l enge

20. The chall enged policy, as alleged in paragraphs 19 of the petition
purports to be as foll ows:

The Departnent has nade a policy

determ nation, which draws a distinction

bet ween "agricul tural stormmater discharges”
and ot her stormater discharges regul ated by
Chapter 373, Florida Statutes, and the rules
promul gat ed pursuant thereto. The Departnent
has identified the Petitioners' discharge as
"agricultural stormater discharges” and has
subj ected the petitioners to a set of rules
and criteria that the Departnent has not
adopted but which are apparently different
fromthe general stormwnater regul ations
adopt ed pursuant to Chapter 373, Florida

St at ut es.

Such articulation of the challenged policy is substantially identical to
petitioner's statenent of the issue identified in their proposed final order
fol | ows:

The issue for determnation in this case is
whet her the Departnent's policy to apply
criteria different fromthat contained inits
"Regul ati on of Stormwater Discharge" Rule
17-25, Florida Adm nistrative Code, and/or
Rul e 40E-4, Florida Admnistrative Code, of
the South Florida Water Managenent District
(SFWWD), when seeking to regul ate an

agricul tural stornmnater managenent system as
defined in Chapter 373, Part 1V, Florida
Statutes, constitutes a rule

as

21. The premises for the petitioners' challenge are their contention that

t he Departnment has drawn a distinction between the agricultural stormater

di scharges of petitioners and other stormater discharges, which is not
supported by statutory or duly promul gated rules, and that the Departnent has
applied criteria, which are not supported by statutory or duly pronul gated
rules, to evaluate petitioners' applications. The credible proof fails,
however, to support petitioners' prem ses.

22. Contrary to the assertions raised by petitioners, the statutory and
duly promul gated rul es heretofore di scussed provide anple authority for the
Department's action, and there is no credible proof that the Departnent is
applying any criteria that is not apparent froman application or reading of
such statutes and existing rules. Indeed, Rule 17-25.060(2), Florida
Admi ni strative Code, provides:

The permt requirenments of Chapter 17-4 or

ot her applicable rules, rather than those of
this chapter, shall apply to discharges which
are a conbi nation of stormwater and industri al
or donestic wastewater or which are otherw se
cont am nat ed by non-stormwater sources unless:



(a) the stormmater discharge facility is
capabl e of providing treatnment of the non-
stormvat er conmponent sufficient to neet state
wat er quality standards

Here, the proof is conpelling that the Departnment's decision was predi cated on
existing statutory and rule authority, and that it did not apply any criteria
not pronulgated as a rule or not contained within existing statutory authority
to evaluate petitioners' applications, or treat petitioners' discharges
differently than any other stormnater di scharge contam nated by non-stornmat er
sour ces.

CONCLUSI ONS OF LAW

23. The Division of Adm nistrative Hearings has jurisdiction over the
parties to, and the subject matter of, these proceedings. Section 120.535,
Fl orida Statutes.

24. Pertinent to this case, Section 120.535, Florida Statutes, provides:

(1) Rulemaking is not a matter of agency
di scretion. Each agency statenent defined as
a rule under s. 120.52(16) shall be adopted by
t he rul emaki ng procedure provided by s. 120.54
as soon as feasible and practicable.
(2)(a) Any person substantially affected by
an agency statenment may seek an administrative
determ nation that the statenment violates
subsection (1). A petition for an
adm ni strative determ nation of an agency
statenment shall be in witing and shall state
with particularity facts sufficient to show

* * %
2. That the statenent constitutes a rule
under s. 120.52(16), in which case the
petition shall include the text of the
statement or a description of the statenent.

25. Section 120.52(16), Florida Statutes, defines "rule" to nmean:

. each agency statenent of genera
applicability that inplenments, interprets, or
prescribes |law or policy or describes the
organi zati on, procedure, or practice

requi renents of an agency and incl udes any
form whi ch i nposes any requirenment or solicits
any information not required by statute or by
an existing rule. The termalso includes the
anendment or repeal of a rule



26. Here, petitioners are seeking an admi nistrative determnation that the
foll owi ng description is an "agency statement” that violates Section 120.535(1),
Fl orida Statutes:

The Departnent has nade a policy

determ nation, which draws a distinction

bet ween "agricul tural stormmater discharges”
and ot her stormater discharges regul ated by
Chapter 373, Florida Statutes, and the rules
promul gat ed pursuant thereto. The Departnent
has identified the Petitioners' discharges as
"agricultural stormater discharges” and has
subj ected the Petitioners to a set of rules
and criteria that the Departnent has not
adopted but which are apparently different
fromthe general stormwnater regul ations
adopt ed pursuant to Chapter 373, Florida

St at ut es.

As the chall enger, the burden is upon the petitioners to denonstrate, by a
preponder ance of the evidence, that such policy exists and that such policy
constitutes a rule as defined by Section 120.52(16), Florida Statutes. Section
120.535, Florida Statutes, Humana, Inc. v. Departnent of Health and

Rehabi litative Services, 469 So.2d 889 (Fla. 1st DCA 1985), and Agrico Chemi cal
Co. v. Departnment of Environnental Regulation, 365 So.2d 759 (Fla. 1st DCA
1978).

27. Here, the proof fails to support the conclusions that the Departnent
has any policy, not predicated on existing statutory and rule authority, which
treats petitioners' discharges in a manner different from other stormater
di scharges that are contamnm nated by non-stormater sources, or that the
Departnment's basis for review of petitioners' applications are not based on
requi renents currently required by statute or existing rule. Under such
ci rcunst ances, petitioners have failed to denonstrate a violation of Section
120.535(1), Florida Statutes. See, St. Francis Hospital, Inc. v. Departnent of
Heal th and Rehabilitative Services, 553 So.2d 1351, 1354 (Fla. 1st DCA 1989),
["We recogni ze that an agency interpretation of a statute which sinply
reiterates the legislature's statutory mandate and does not place upon the
statute an interpretation that is not readily apparent fromits literal reading,
nor in and of itself purport to create rights, or require conpliance, or to
ot herwi se have the direct and consistent effect of law, is not an unpromul gated
rul e, and actions based upon such an interpretation are permssible w thout
requi ring an agency to go through rul emaki ng. "]

CONCLUSI ON
Based on the foregoing findings of fact and conclusions of law, it is

ORDERED that petitioners have failed to denonstrate a violation of Section
120.535(1), Florida Statutes, and their petition is denied.



DONE AND ORDERED i n Tal | ahassee, Leon County, Florida, this 29th day of
June 1993.

WLLIAM J. KENDRI CK

Hearing Oficer

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 29th day of June 1993.

ENDNOTES

1/ By agreenent of the parties, the record renmai ned open to accord the parties
the opportunity to depose Randall Arnmstrong, and to file such deposition as a
late- filed exhibit. The transcript and video of M. Arnstrong was filed with
the Division of Administrative Hearings on May 28, 1993, narked petitioner's
exhi bits 23A and 23B respectively, and received into evidence.

2/ Fromthe outset, petitioners conceeded that Chapter 403, Florida Statutes,
and Department rul es mandated agency protection of adopted water quality
standards. However, petitioners contested the Departnent's authority to require
permts based on Chapter 403, initially taking the position that no permts
could be required but, if any regulatory permt were appropriate, petitioners
shoul d be treated as a stormwater source. The Department rejected this
position, contended that the punping was not stornmwater, and asserted that

"[t] he department has consistently taken this position with other simlar punped
di scharges even through the original source of the water that is discharged is
rainwater. The basis for this position is outlined in the Final Oder in DER v.
Deseret Ranches of Florida, Inc., DOAH Case No. 78- 2040." Accordingly, the
Department proposed to regulate the di scharge under its general regul atory
authority. The propriety of the Department's treatnent of the subject

di scharges was not formally contested with regard to the issuance of the TOPs,
and appears consistent with Rules 17-25.060 and 17-25.080, Florida

Adm ni strative Code.

APPENDI X

Petitioners' proposed findings of fact are addressed as foll ows:

1. Adopt ed i n paragraph 6.

2- 6. Adopt ed in paragraphs 1-5.

7. Addr essed i n paragraph 8.

8 Addr essed par agraph 7, otherw se not rel evant.
9 Addr essed par agraphs 9 and 10 and endnote 2.

endnote 2, otherw se not rel evant.
par agraphs 10, 11, 13 and 22.
par agraphs 10-13, 21, 22, and endnote 2.

12 & 13. Addressed

i
i
. i
10 & 11. Addressed i
i
14. Addr essed i

5 353 3 355



15.

16.

17.
18.

19.
20.

21.

22.

23-25.

26.

27 & 28.

29.

30 & 31.

32.

33.

34.

VWil e the Departnent nmay consider it desirable to
promul gate a design or performance based rule, and may
be addressing such issue currently, it is not rel evant
to this Section 120.535 proceeding, or to the
application of existing rules to petitioners

di schar ges.

Rej ected as unsupported by the credible proof. The
Departnment is permtting the di scharge under existing
authority. See paragraphs 10-13, 21, 22 and endnote 2.
VWile the TOP s may have required petitioners to
reeval uate their systenms as a neans of neeting

Depart ment standards, such requirenment is consistent

wi th the provisions of Section 403.088 by which
petitioners gained their TOP s and is a potenti al
option available to petitioners to achieve a discharge
that nmeets Department standards. It is, however,
petitioners' option to formulate an appropriate

nmet hodol ogy to neet water quality standards,

recogni zing their obligation to neet such standards.
Addressed i n paragraph 14, otherw se previously

addr essed.

Addr essed i n paragraph 16.

Not rel evant.

VWil e the Departnent may not have adopted any new rul es
to address the anendnments to Chapter 373, such was not
necessary. See paragraph 16. The nenorandum cited does
not inpose criteria upon petitioners but, rather
delineates within the Departnent which section wll
review the applications. As such, it is not relevant
to this Section 120.535 proceedi ng as phrased by
petitioners. See paragraph 20.

To the extent pertinent, addressed in paragraphs 10-13,
15, 21, 22, and endnote 2.

Accepted, but not shown to | ack support in existing
statutory and rule authority. See paragraphs 10-13, 15,
21, 22 and endnote 2.

Rej ected as argumentative or unsupported by the
credi bl e proof. See paragraphs 10-13, 15, 21, 22 and
endnote 2.

Subordi nate and m sl eadi ng. See paragraph 22.

Rej ected as argunentative and not supported by the
proof. See paragraph 22 and endnote 2.

Addr essed i n paragraph 15, otherw se rejected as
argument .

Addressed i n paragraph 22 and endnote 2, otherw se
argunentative. Specifically, Rule 17-25.060(2),

Fl orida Adm nistrative Code, accords authority to the
Department' s eval uati on.

Rule citations are accurate, however, see Rule 17-
25.060(2), Florida Adm nistrative Code, and paragraphs
10-13, 15, 21, 22 and endnote 2.

Addr essed i n paragraphs 21 and 22, otherw se rejected
as contrary to the proof.

To the extent it is not a conclusion of |aw, addressed
i n paragraphs 21 and 22. See al so response to

par agraph 15.



35.

36 & 37.

38-42.

43 & 44.

45,
46.

47-50.

Addr essed i n paragraphs 10-13, 15, 21, 22, and endnote
2.

Repetitious. Moreover, addressed in paragraphs 10-13,
15, 21, 22 and endnote 2.

Cenerally not relevant to the issue as phrased by
petitioners. Moreover, as to del egation, since the

provi sions of the del egati on agreenment adopted by Rule

17-101.040(12)(a)4, Florida Admi nistrative Code, are
not of record, the propriety of the Departnent
retaining jurisdiction is far fromsettled. Such

matter is, at issue in the Section 120.57
pr oceedi ng.

Addressed i n paragraphs 17 and 22, and response to
par agr aphs 38-42, otherw se contrary to the proof.

Addr essed i n paragraphs 21 and 22.

however,

Rej ected as conclusion of [aw or unnecessary to the
result reached.

To the extent necessary, addressed in paragraphs 21 and
22, and the response to paragraph 15.

The Departnent's proposed findings of fact are addressed as foll ows:

Addr essed i n paragraphs 1-6.

Addr essed i n paragraph 7.

Addr essed i n paragraph 8.

Addr essed i n paragraph 9.

Addr essed i n paragraph 10.

Addr essed i n paragraphs 11 and 12.
Addr essed i n paragraph 13.

Addr essed i n paragraphs 12 and 13.
Addr essed i n paragraphs 14 and 15.
Addr essed i n paragraph 16.

Addr essed i n paragraph 17.
Addressed i n paragraphs 13, 18, and 20-22, otherw se

rejected as subordinate or recitation of testinony.
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NOTI CE OF RI GHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this final order is entitled to judicial
review pursuant to Section 120.68, Florida Statutes. Review proceedings are
governed by the Florida Rules OF Appellate Procedure. Such proceedings are
commenced by filing one copy of a notice of appeal with the Agency Cerk O The
Division O Administrative Hearings and a second copy, acconpanied by filing
fees prescribed by law, with the District Court O Appeal, First District, or
with the District Court O Appeal in the appellate district where the party
resides. The notice of appeal nust be filed within 30 days of rendition of the
order to be reviewed.



